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aBsTRACT: This article analyzes the trajectory of institutional and legislative advances
in Brazil as ways of overcoming the social pathology of corruption and as a way of
expanding the concept of citizenship. Considering the complexity of the theme, the
scope of the study includes, at first, the understanding of the concept of citizenship
and its connection with fundamental rights from the theory of recognition. In the
wake of this analysis, it will be possible to realize that corruption works as a social
pathology that prevents the development and realization of citizenship. The feeling
of injustice is a catalyst for institutional changes in the sense of expanding the con-
cept of citizenship from the institutionalization of advances in the control and fight
against corruption.
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CIDADANIA E COMBATE A CORRUPGAO NO BRASIL:

SOBRE A CONEXAO NECESSARIA ENTRE CULTURA POLITICA
E AVANCOS INSTITUCIONAIS

REsuMo: O presente artigo analisa a trajetoria dos avancos institucionais e legis-
lativos no Brasil como formas de superacao da patologia social da corrupcao e
como forma de ampliagcdo do conceito de cidadania. Tendo em conta a com-
plexidade do tema, o ambito do estudo inclui, em um primeiro momento, a
compreensao do conceito de cidadania e de sua conexao com os direitos fun-
damentais a partir da teoria do reconhecimento. Na esteira dessa analise sera
possivel perceber que a corrupgao funciona como patologia social que impede
o desenvolvimento e concretizacdo da cidadania. O sentimento de injustica &
um catalisador de mudancas institucionais no sentido de ampliacdo do concei-
to de cidadania a partir da institucionalizacdo de avancos no controle e combate
a Corrupgao.

PALAVRAS-CHAVE: Cidadania; reconhecimento; corrupcao.
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1. Introduction

Since the re-democratization in the 1980s, whoselandmark is the Federal Constitution
of 1988, Brazil has been experiencing a continuous process of opening and affirming
rights. The country adhered to the main international guidelines and agendas and
sought, in addition to its symbolic and political value, to promote structural changes
at both the institutional and regulatory levels.

The cases of corruption that have been revealed in recent decades in different
contexts have always been characterized by the inability of institutions to respond
effectively. Impunity has long been a hallmark. The reasons for this are attributed to
several factors, such as the lack of adequate investigative equipment, obsolete legisla-
tion (ALENCAR, 2015, p. 200), and lack of independence! and commitment and coop-
erative spirit of some State institutions,? the public procurement regime and the low
level of control and transparency.’

In this context, the aim of this article is to analyze the trajectory of institutional
and legislative advances in Brazil as ways of overcoming the social pathology of cor-
ruption and as a way of expanding the concept of citizenship in the light of recogni-
tion theory. Considering the theme's complexity, the scope of the study includes, at
first, the understanding of the concept of citizenship and its connection with funda-
mental rights from the theory of recognition. In the wake of this analysis, it will be
possible to realize that corruption works as a social pathology that prevents the
development and realization of citizenship. The feeling of injustice is a catalyst

1 Independence of institutions is an essential factor to avoid political capture, mainly in a multi-institutional en-
vironment, such as Brazil, where the CCC Index Report of 2022 - Capacity of Combating Corruption - recently
has affirmed that there was a reduction in the level of the anti-corruption institution’s independency (WINTER;
AALBERS, 2022, p. 26).

2 One of the characteristics of the accountability system (which addresses corruption combat) in Brazil is its multi-
-institutionality. That is, several institutions (as will be shown below) monitor, investigate, and sanction corrupt
acts. In this sense, cooperation in the form of coordinated interaction between institutions is essential to avoid
gaps and overlaps (MACHADO; PASCHOAL, 2016, p. 20). In the Brazilian case, although there are cooperation and
coordination mechanisms, including monitoring institutions sharing information with institutions with investi-
gative powers, joint investigative efforts, and formal cooperation agréments, the existing coordination efforts are
not homogeneous, do not necessarily result in higher rates of punishment (ARANHA, 2020, p. 108). This situation
could end up creating an appearance of accountability, that is, the mere appearance of accountability that reinfor-
ces a systemic corruption equilibrium (PRADO; PIMENTA, 2021, p. 74).

3 Consideringabroader concept of transparency constituted by three different phases: the creation of information,
publication, and public access, researches show that transparency in Brazil (also analyzing the Brazilian procure-
ment regime) transparency is not so transparent after all and failed to curb corruption (MARTINEZ, 2018, p. 302).
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for institutional changes in the sense of expanding the concept of citizenship from the
institutionalization of notable advances in the control and fight against corruption.

2. Concept of citizenship and Axel Honneth'’s
Theory of Recognition

Citizenship is one of the foundations of a democratic rule of law. In its most restric-
tive sense, it establishes political rights as the basis for participation in the process of
public formation of the will. Since Marshall (1950), however, this concept has been un-
derstood more broadly. It analyzes the evolution of the concept of citizenship from
its connection with the historical realization of human and fundamental rights. In
this sense, citizenship would embrace, in addition to political rights, the exercise of
freedom (autonomy), as well as the realization of civil and social rights (WERMUTH;
ROCHA, 2008, p. 147).

Honneth (2003a) develops this concept from his theory of recognition, laying
the foundations of the broader contemporary concept of citizenship. According to the
author, the subjects of law need to be able to develop their autonomy so that they can
rationally decide on moral issues. Here, Honneth has in mind the tradition of funda-
mental liberal rights and subjective law in post-traditional conditions, which indicate
the direction of the historical development of law (HONNETH, 2003a, p. 190). The
struggle for recognition should then be seen as a pressure, under which permanently
new conditions for participation in the public formation of the will come to the fore.
Honneth strives, naturally influenced by Marshall’s writings, to show that the history
of modern law must be reconstructed as a process aimed at expanding fundamental
rights. Honneth, however, reinterprets Marshall’s historical reconstruction from his
theory of recognition: social actors can only develop the awareness that they are peo-
ple of law and act consequently at a time when a form of legal protection against the
invasion of the sphere of freedom arises, which protects the chance of participation in
the public formation of the will and that guarantees a minimum of substantive goods
for survival (HONNETH, 2003a, p. 190). Honneth maintains that the three spheres
of fundamental rights, historically differentiated, are the foundation of the form of
recognition of the right. Therefore, recognizing one another as legal entities means
much more than at the beginning of the formation of the State: the form of recogni-
tion of the right includes not only the abstract capacities of moral orientation but also
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the concrete capacities necessary for a dignified existence (HONNETH, 2003a, p. 190),
in other words, the sphere of legal recognition creates the conditions that allow the
individual to develop self-respect (Selbstachtung) (HONNETH, 2003, p. 194).

According to the author, the identity of the subject is constituted by intersub-
jective recognition in three spheres: the sphere of love, in personal relationships with
an affective bond; the legal-moral sphere, in relations of law and self-respect; and the
sphere of social esteem, in relations of solidarity (HONNETH, 2003b, p. 155).

The first sphere of recognition, love, corresponds to the forms of disrespect de-
fined by Honneth as mistreatment (Mif$handlung) and rape (V ergewaltigung). In this form
of disrespect, the component of the attacked personality is that of psychic integrity;
thatis, itisnot directly the physical integrity that is violated, but the self-respect (selbst-
vertandliche Respektierung) that each person possesses of their body and that is acquired
through the intersubjective process of socialization originated through affective dedi-
cation* (HONNETH, 2003a, p. 214). These cases of disrespect are identified, for exam-
ple, in domestic violence, femicide, among other types of family violence.

The form of recognition of the law corresponds to the form of disrespect enti-
tled to deprivation of rights (Entrechtung). In this sphere of recognition, the component
of personality that is threatened is that of social integrity. Here too, disrespect re-
fers to a specific type of self-relationship, namely self-respect. Central to Honneth’s
analysis of forms of disrespect is the fact that all kinds of violent deprivation of au-
tonomy should be seen as linked to a kind of feeling. The feeling of injustice plays an
important role in Honneth’s analysis of the law (HONNETH, 2003a, p. 216). However,
although he emphasizes at first the role of the feeling of injustice, soon after his
analysis begins to consider a type of cognitive respect of the capacity of moral respon-
sibility, which a social actor experiences in a situation of legal disrespect. Therefore,
what it means to be the ability for the moral responsibility of a person must be measured
in the degree of universalization and also in the degree of realization of the right
(HONNETH, 2003a, p. 216).

In the case of the form of recognition of the right, the general properties of the
human being are highlighted. In the case of social value, the properties that make
the individual different from the other, that is, the properties of its singularity, are
highlighted. Honneth, therefore, assumes that the third form of recognition, namely

4 Tobetter understand Winnicott’s psychoanalysis: WINNICOTT (2018); WINNICOTT (1991).

Este artigo esta licenciado com uma Licenga Creative Commons - Atribuigdo-N&o Comercial 4.0 Internacional
[ This is an open-access article distributed under the terms of the Creative Commons Attribution License 4.0 International.



REVISTA DIREITO
2023 |v.17 | n. 1| p.1-23 | ISSN 2317-2622. http://dx.doi.org/10.5935/2317-2622/direitomackenziev17n11596 5

+ GIOVANI SAAVEDRA
+ FABIO RAMAZZINI BECHARA

the Community of Values or Solidarity, must be considered a normative type to which the
various practical forms of self-esteem (Selbstschatzung) correspond. Honneth does accept
what Hegel and Mead consider the condition of this pattern of recognition, as both
authors are convinced of the existence of a value-sharing and intersubjective horizon
shared by all members of society as a condition of the existence of the form of relation-
ship Honnet calls solidarity. The author seeks to show, on the contrary, that with the
transition from traditional society to modern society arises a type of individualization
that cannot be denied. The third sphere of recognition should then be seen as a social
means from which the differential properties of human beings come to the fore in a
generic, binding, and intersubjective way (HONNETH, 2003a, p. 197).

Hence, for Honneth, within groups and their intersubjective relationships, the
forms of interaction usually assume the character of solidary relations because every
member of the group knows to be esteemed by all others in equal measure. Then, for
Honneth, “solidarity” can be understood as a kind of interactive relationship in which
the subjects take reciprocal interest in their different ways of life since they esteem
each other in a symmetrical way (HONNETH, 2003b, p. 209).

Honneth identifies a second level of this third sphere of recognition (Solidarity).
At the level of social integration, there are values and objectives that work as a refer-
ence system for the moral evaluation of the personal properties of human beings and
whose totality constitutes the cultural self-understanding of a society. The social eval-
uation of values would be permanently determined by the moral system given by this
social self-understanding. This sphere of recognition is linked in such a way in com-
munity life that the capacity and performance of community members could only be
evaluated intersubjectively (HONNETH, 2003a, p. 197).

Asinthe case of legal relations, Honneth analyzes the transition from traditional
to modern society as a kind of structural change of this third sphere of recognition:
as soon as the hierarchical tradition of social valorization progressively becomes dis-
solved, the individual forms of performance begin to be recognized. Honneth assumes
that a person develops the ability to feel valued only when their individual abilities are
no longer evaluated in a collectivist way. It follows that an opening of the value horizon
of society to the various forms of personal self-realization occurs only with the transi-
tion to modernity.

Due to this structural change, however, there is, at the center of modern life, a
permanent tension, a permanent process of struggle, because in this new form of
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social organization, there is, on the one hand, an individual search for various forms
of self-realization and, on the other, the search for a system of social evaluation
(HONNETH, 2003a, p. 204). This kind of social tension that permanently oscillates be-
tween the expansion of an evaluative pluralism that allows the development of the in-
dividual conception of a good life and the definition of a moral background that serves
asareference point for the social evaluation of morality makes modern society a kind of
arena in which a struggle for recognition develops uninterruptedly: the various social
groups need to develop the capacity to influence public life so that their conception of
good life finds social recognition and then become part of the system of moral reference
that constitutes the cultural and moral self-understanding of the community in which
they are inserted.

Moreover, with the process of individualization of forms of recognition arises
in this sphere of recognition, the possibility of a specific type of self-relationship:
self-esteem (Selbstschatzung). Solidarity is linked in modern society to the condition
of symmetrical social relations of esteem among autonomous individuals and to
the possibility for individuals to develop their self-realization (Selbstverwirklichung)
(HONNETH, 2003a, p. 209). The symmetry here means that social actors acquire the
possibility of experiencing the recognition of their abilities in a non-collectivist society.

For Honneth, therefore, citizenship must be understood as broadly as possible:
it depends on the social and institutional embodiment of the spheres of recognition,
which are expanded each time a new space for the realization of freedom is identified.
The author argues that, however, the historical process of the spheres of recognition
and the development of moral consciousness is not linear: there are social and institu-
tional pathologies that can put at risk, prevent the realization of fundamental rights,
and generate setbacks. In what follows, we will show that corruption is one of these
factors which puts at risk the realization of citizenship.

3. Corruption as a social pathology

According to Honneth (2003b, p. 94-211), for social actors to develop a positive and
healthy self-relationship (Selbstbeziehung), they need to have a symmetrical chance to
develop their conception of a good life without suffering the symptoms of patholo-
gies arising from experiences of disrespect (Mifachtung). Because the experience of
recognition always corresponds to a positive form of self-relationship (Selbsterfahrung),
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Honneth assumes that the content of what is disrespect must be implicitly linked in
individual claims by recognition: if and when the social subject makes a recognition ex-
perience he acquires a positive understanding of himself; if and when, on the contrary,
asocial actor experiences a situation of disrespect, consequently, his positive self-rela-
tionship, acquired intersubjectively, fallsill.

To make his theory plausible, Honneth needs, consequently, to find in social his-
tory traces of a negative tripartite typology of the structure of recognition relation-
ships. This negative typology must fulfill two tasks: (1) for each sphere of recognition
relationship should arise a negative equivalent, with which the experience of disrespect
can be clarified, following the structure of the form of corresponding recognition; (2)
the experience of disrespect should be anchored in affective aspects of the human being
so that their motivational capacity to trigger a struggle for recognition comes to light.

These cases of disrespect are connected to personal situations, that is, circum-
stances in which a person is not understood as a subject of law and is denied basic rights
that are available to other members of the community. Here we could cite formal sit-
uations of exclusion of rights, such as the lack of recognition by the right of homoaf-
fective marriage, but also more complex situations in which a person appropriates the
rights of others for personal benefit. In other words: a person enjoys a social situation
of such privilege that his actions, contrary to the law, are not perceived as such. In cir-
cumstances like these, law enforcement alone generates inequality. This situation gen-
erates a feeling of widespread injustice since the law that should be valid for all and be
an instrument of justice ends up being an instrument of inequality.

This is what happens with corruption. Corruption is nothing more than the cir-
cumstance in which a person understands that he can appropriate goods and values
without following the same rules as the other. The corrupt person understands that
they can seek their objectives and appropriate assets that would have a public use, in
the case of state funds, or assets and values that should be used in the interest of the
organization in the case of corruption in the private sector. In all cases, what is wrong
is the fact that this person seeks to use legislation to deprive others of their rights and
generate for himself a competitive advantage, a privilege. Given that this situation
violates the sphere of recognition of law, this generates indignation and revolt, and
this pressures the institutions to establish measures that correct this distortion.

Finally, the form of recognition of solidarity corresponds to the form of disrespect
as moral degradation (Entwilrdigung) and injury (Beleidigung). Honneth understands that
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the dimension of the threatened personality is that of dignity (Wiirde). The experience
of disrespect must be found in the degradation of self-esteem (Selbstschatzung); that is,
the person here is deprived of the possibility of developing a positive esteem of him-
self (HONNETH, 2003a, p. 217). To clarify the forms of disrespect, Honneth adopts
the psychoanalytic concept of pathology.°All these forms of disrespect are, therefore,
aform of pathology.

Honneth characterizes the process of expanding the spheres of recognition as a
learning process that could clarify, at the same time, the differentiation of the spheres
of recognition and the internal potential that they carry internally for the moral devel-
opment of society. The model of the struggle for recognition explains, then, grammatr,
asubcultural semantics, in which the experiences of injustice find acommon language,
which indirectly offers the possibility of an expansion of the forms of recognition
(HONNETH, 2003a, p. 272). Thus, the author intends to show that the analysis of so-
cial events is a task in interpretation, which allows explaining these events as stages of
a process of moral formation that takes place through conflict and whose direction is
given by the guiding idea of the expansion of recognition relationships (HONNETH,
2003, p. 273).

In his most recent books (HONNETH, 2017, p. 470; 2018, p. 131), the author de-
velops his theory and goes on to resignify the institutional dimension of the State and
social policies from his theory of recognition. From a reupdate of Hegel’s Philosophy
of Law, he shows that the legitimacy of the State and its policies rests on its ability to
realize freedom. The citizen, therefore, needs the State to implement through public
policies the conditions of the possibility of exercising free autonomy. Among these
tasks is to ensure that institutions protect the free competition of the market and
the proper use of public money. More than that, public and private institutions must
guide and realize their institutional projects without violating the fundamental
rights of citizens.

5 According to Honneth: “The possibility of reinterpreting the clinical material about the pathologies of the rela-
tionship in the sense of the structural universalization of a balance of recognition proves, from the therapeutic
side, the conception according to which the love relationship represents ideally a symbiosis broken by recogni-
tion. (...) Since this relationship of recognition paves the way for a kind of self-relationship in which the subjects
mutually convey an elementary trust in themselves, it precedes, both logically and genetically, every other form
of recognition. Reciprocal: that fundamental layer of a security emotive not only in the experience but also in the
manifestation of their own needs and feelings, propitiated by the experience intersubjective nature of love, consti-
tutes the psychic presupposition for the development of all other attitudes of self-respect” (HONNET, 2003, p. 177).
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From Honneth’s theory, we can, therefore, establish the connection between cit-
izenship and fundamental rights and, at the same time, perceive that corruption ap-
pears as a social pathology that prevents the realization and expansion of the spheres
of recognition.

31 Concept of corruption

It is true that corruption still lacks an exact definition, and its study requires multiple
approaches from different perspectives. Commonly, its concept is confused with its
typologies, especially bribery of national and foreign public officials and international
organizations, private bribery, embezzlement or embezzlement in the public and pri-
vate sectors, misappropriation and other forms of asset diversion, influence peddling,
abuse of power, illicit enrichment, money laundering, concealment, or obstruction
of justice.

However, in the present work, the term corruption will be taken only in the le-
gal-formal sense defined by the guidelines of the United Nations Convention against
Corruption of 2003 (UNODC, 2003a), to which Brazil is a signatory, and which pro-
moted the main changes in the national legislative sphere. In this sense, corruption in-
cludes all behavior, public or private, of individuals or legal entities, national, foreign,
or international, potentially capable of compromising the ethical and moral standard
in the use of resources of public or private organizations.

According to United Nations, the concept of corruption is broad, including brib-
ery and kickback practices, fraud, embezzlement, or any other misuse of resources by
apublic official. Also, it may involve cases of nepotism, extortion, influence peddling,
use of privileged information for personal purposes, and the buying and selling of
court judgments, among several other practices (UNODC, 2003Db).

Mario Vinicius Claussem Spinelli (2016) proposes in his doctoral thesis “Street
corruption: institutional and political factors of bureaucratic corruption” two ap-
proaches to address corruption, personal and institutional, with the objective of guid-
ing the guidelines that should lead the confrontation of the problem, especially from
the State’s point of view: the personalist and institutionalist approach.

According to the author, the personalist approach includes the causes thatlead or
may lead a person to commit an act of corruption, such as the opportunity to obtain an
advantage (associated with a rational choice of cost and benefit), the pressure received,
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the position or function occupied, intellectual capacity, self-confidence, coercive and
simulation capacity and the ability to manage stress (SPINELLIL 2016, p. 42). In turn,
the institutional approach includes institutional conditions that favor or hinder the
practice of acts of corruption, such as discretion and bureaucratic discretion, the eco-
nomic advantages associated with this power, and the low probability of having to ac-
count for crime (SPINELLIL 2016, p. 46). Both approaches influence the understanding
of the phenomenon of corruption in Brazil. Similarly, they also impact the Brazilian
institutional design, whether at the legislative or organizational level, although it is
not always possible to identify the synergy, coordination, and unity that would be de-
sirable between them.

32 Corruption in Brazil: historical and current perspectives

Addressing the issue of corruption is not an easy task, especially if we place it in the
political-economic and social context of Brazil, where there are multiple cases related
to embezzlement of public resources, fraud, bribery, abuse of power, influence ped-
dling, and tax evasion, among others. But what can be said is that corruption is not a
recent phenomenon in Brazilian society. On the contrary, it has existed for centuries,
precisely since the beginning of Portuguese colonization, especially by the clientelist,
patriarchal, and patrimony practices that marked the development of the country, ba-
sed on a confused relationship between the public and the private (HOLANDA, 2014;
FAORO, 2001).

In this regard, Luiz Henrique Urquhart Cademartori and Raisa Carvalho Simdes
(2010) highlight that during the process of State formation and, especially since the
beginning of the modernization of the country’s public administration, the practices
of undue favoritism already prevailed in the public administration sphere and its sur-
roundings of private relations (p. 225).

In the same sense, Salomao Ribas Junior (2014) warns that Brazil is a country
where the payment of bribes is accepted to obtain a document more easily from a pub-
licagency. Thisis the case, for example, of the figure of the traffic dispatcher... Itissuch
acommon and peacefully accepted practice in Brazil that it ends up dispensing further
demonstrations. What you pay, even knowing that part will complement the remu-
neration of some server, is not considered, culturally, as administrative corruption.

According to the author, this practice could be framed among the small corruptions
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naturally accepted by society. They further argue that expediting the desired docu-
ment is considered for people in general as a much more significant benefit than the
cost of corruption for you and society (p. 72).

In the history of Brazilian political thought, there was until recently the percep-
tion that the Iberian legacy would have imposed on Brazilian society a social and politi-
cal organization marked by cultural aspects related to practices that corrupt moral and
ethical values and, although centuries and several changes of government have passed,
the correlation is still part of Brazil’s political structure (FILGUEIRAS, 2009, p. 387).

However, it is important to bear in light the fact that, despite the historical
foundations, attributing the phenomenon of corruption only to colonial domina-
tion is “to escape reality and try to hide the real reasons and real beneficiaries of
the common deviations and frauds committed against the 20® century and which
are perpetuated at the beginning of the 21* century” (FURTADO, 2015, p. 18). It is
necessary, therefore, to consider that “corruption is directly related to the efficiency
and functioning of the institutions established by each company” (GHIZZO NETO,
2016, p. 33). In a complementary way, Filgueiras (2009) points out that corruption is
not related to the character of the Brazilian but to a social construction that allows
to tolerate it as a practice.

Corruption, therefore, has a social dimension and an institutional dimension
that are connected. Honneth’s work shows that the experience of injustice creates
pressure that drives institutional change, leading to the improvement of institutions.

In the case of Brazil, dissatisfaction with corruption is evident. The latest Trans-
parency International Report on the Corruption Perceptions Index, published in
January 2022 (Transparency International, 2022), places Brazil at 94th out of 180
participating countries. This demonstrates widespread social dissatisfaction with
corruption. This dissatisfaction has had as a consequence of the fact that the fight
against corruption is one of the main points on Brazil’s political agenda (TEIXEIRA;
REHBEIN-SATLHER; RODRIGUES, 2021).

As demonstrated from the analysis of Axel Honneth’s theory, this general sense
of injustice moves the social imaginary and impacts the Brazilian public sphere, caus-
ing institutional changes and uncover new institutional aspects of citizenship pro-
tection. Empirical studies on corruption corroborate this analysis and demonstrate
that “interpersonal trust, civic engagement and effective democracy are strongly
intercorrelated that all three presumably have a deterrent effect on corruption”
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(POWER; GONZALEZ, 2003). These studies suggest the plausible thesis that the feeling
of injustice isarelevant factor in fighting corruption: the performance of government
institutions and the success of institutions in expanding the spheres of recognition
and, consequently, in the realization of citizenship, is directly connected with political
culture and with the reduction of corruption. Next, therefore, we will show how the
advance regarding the role of several institutions in corruption control is taking place
in Brazil and what its effects are on the fight against corruption.

4. Institutional advances in the control and fight
against corruption

Important institutional advances have occurred since the Federal Constitution of
1988. The democratic opening of the country imposed new paradigms for public ad-
ministration within the three powers (Executive, Legislative, and Judiciary). After 30
years of democracy, it is possible to identify institutional advances in the field of trans-
parency and control.

These advances have involved the creation of organs and initiatives for their
improvement that have increased the management and control of information and,
therefore, surveillance and responsiveness to identify the “path of money” and the
chains and links of personal, business, and political nature relationships.

In this scenario, the Federal Court of Auditors (TCU), the General Controller of
the Union (CGU), the Financial Activities Control Council (COAF), and the Depart-
ment of Asset Recovery and International Legal Cooperation (DRCI) were created and
act to control corruption. Each of these bodies, within its sphere of competence, has
been producing qualified knowledge to identify illicit activities.

Within the Framework of the Court of Auditors of the Union, the financial au-
ditin the accountability of public bodies and entities, and the operational audit in the
systematic collection and analysis of information on the characteristics, processes,
and results of programs, activities, and organizations stand out. Both types of audits
allow identifying of details in the public construction of roads, railways, and airports
(DUTRA; CHAMPOMIER, 2014, p. 72).

The General Controller of the Union, an agency linked to the Ministry of Trans-
parency, Supervision, and General Controller of the Union, has joined forces with
the TCU. However, as a differential element, its performance covers the entire cycle

Este artigo esta licenciado com uma Licenga Creative Commons - Atribuigdo-N&o Comercial 4.0 Internacional
[ This is an open-access article distributed under the terms of the Creative Commons Attribution License 4.0 International.

13



14

REVISTA DIREITO
2023 |v.17 | n. 1| p.1-23 | ISSN 2317-2622. http://dx.doi.org/10.5935/2317-2622/direitomackenziev17n11596 5

+ GIOVANI SAAVEDRA
+ FABIO RAMAZZINI BECHARA

of public procurement, as it is responsible for internal control actions, public audit,
correction, prevention, and the fight against corruption. Among the monitored topics
are public tenders, corporate card expenses, food and transportation, and outsourcing.
The CGU issues alerts when it finds transactions that fall into any of the multiple types
of illicit activities previously identified by the CGU itself (OLIVEIRA; SOUSA, 2020.
p. 324-326).

Regarding the Financial Activities Control Board, this is the body that acts in
the prevention and repression of money laundering and is therefore responsible
for monitoring atypical financial operations. COAF cooperates with financial in-
telligence units (UIFs) around the world through operational information related
to financial transactions and equity transactions. In Operation “Lava Jato”, COAF
collaborated through the sharing of the Financial Intelligence Report (RIF), which
documents the hypotheses of financial atypicalness (FLORENCIO FILHO; ZANON,
2018, p. 76-77).

In 2003, the Department of Asset Recovery and International Judicial Cooper-
ation was created, an integrated body in the structure of the Ministry of Justice and
Public Security, responsible for international legal assistance proceduresin civil and
criminal matters. The establishment of a single Central Authority to manage both
types of international cooperation procedures stem from the United Nations Con-
vention against Organised Crime (Palermo Convention), as well as bilateral coopera-
tion agreements, which transfer the competence to manage them from the Ministry
of Foreign Affairs to the Ministry of Justice, as a means of improving the ability
to articulate and simplify procedures (MINISTERIO DA JUSTICA E SEGURANCA
PUBLICA).

Finally, it is worth mentioning the National Strategy to Combat Corruption
and Money Laundering (ENCCLA), created in 2003 within the Ministry of Justice,
with the function of promoting interinstitutional articulation in control and the
fight against corruption. The ENCCLA action assumed, among other results, the re-
duction of the differences in criteria between the organizations involved in under-
standing a whole series of technical issues. In addition, it involved these agenciesina
whole series of bills, such as the Criminal Organizations Act (Law N°. 12,850/2013).
Inthis sense, it isimportant to highlight that ENCCLA was recognized by the United
Nations (UNODC, 2011, p. 11) and by the International Financial Action Task Force
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(FATF, 2010) as a good Brazilian practice in the development of anti-corruptionan-
ti-corruption policies.®

These institutional advances, altogether with legislative advances below, are cru-
cial initiatives to improve corruption deterrence and control, expand the spheres of
recognition, and consequently ensure the realization of citizenship.

5. Regulatory advances in the control and fight
against corruption

It is possible to recognize in the Brazilian judicial system an increasingly broad and
synergistic legal model that allows the curbing of behavioral deviations, increases
transparency, reduces spaces of opportunity, establishes controls and restrictions, ob-
jectively rationalizes the decision-making process, and increases the risk of having to
face the responsibilities that are incurred.

At the international level, “the growing focus of international organizations on
the link between effective institutions, corruption, and growth led to a proliferation
of international agreements in the 1990s that focused on anti-corruption activities
and agencies” (RECANATINI, 2011, p. 532). In this context, the United Nations Con-
ventions against Transnational Organized Crime and Against Corruption, the Conven-
tion of the Organization of States for Economic Development (OECD), all ratified by
Brazil, and, as regards the exchange of information in tax matters, the recommenda-
tions of the Action Group (FATF) and the bilateral agreements on mutual assistance

6  Other results obtained by ENCCLA: the creation of the National Training Program for combating corruption and
money laundering (PNLD), which since 2004 has qualified about 15,000 agents in all regions of the country; the
creation of the National Register of Financial System Clients (CCS), under the management of the Central Bank of
Brazil (BACEN); the standardization of the form of request/response of bouts of bank secrecy and respective traces
and development of the Bank Handling Investigation System (SIMBA); the creation of the Technology Laboratory
against Money Laundering, aiming at the optimization of investigations and criminal actions, through the simplifi-
cation of the analysis of large volume data; the preparation of the preliminary draft of equity inquiry, to regulate the
declaration of assets and values that make up the private assets of the public agent. The preliminary draft culminat-
ed in the edition of Decree 5.483/2005 at the federallevel: the creation of the National System of Seized Goods, man-
aged by the National Council of Justice (CNJ), and the promotion of the early disposal of assets, thus allowing greater
effectiveness in cutting the financial flows of criminal organizations; the creation of the Register of Inidoneas and
Suspicious Entities (CEIS), maintained by the Comptant General of the Union, ensuring more publicity, transparen-
cy and social control in relation to companies that contract with the public authorities; the creation of the National
Registry of Entities (CNESs), under the management of the Ministry of Justice; the consolidation of a central authori-
ty for the purposes of international legal cooperation - greater effectiveness of justice with the possibility of seeking
evidence abroad; the drafting of several draft laws and proposed amendments, notified the draft law on criminal
organizations (Law No. 12,850/2013), money laundering (Law No. 12,863/2012), extinction of dominance (civil
forsaking of assets related to illegal acts), intermediation of interests (lobbying). (ENCCLA)
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in criminal matters that Brazil has signed with twenty countries, including Canada,
Spain, the United States, France, Italy, Mexico, the United Kingdom, and Switzerland.

The last one, as well as the multilateral treaties of judicial cooperation ratified by
Brazil, has been gradually incorporated into the Brazilian judicial culture. Thus, un-
der Operation “Lava Jato”, international judicial cooperation agreements were used
in more than 180 requests for aid (130 applications issued by Brazil to 33 countries
and 53 requests received by Brazil from 24 States) for the exchange of information and
evidence, production of evidence abroad, access to bank data, tracking, freezing and re-
patriation of goods and extradition, among others (EXAME, 2017).

Atthe national level, the main regulatory system used to investigate administra-
tive, civil, and criminal violations in Operation “Lava Jato” was inspired by the interna-
tional commitments made by Brazil. Thus, the award-winning collaboration has been
particularly used in the Operation, considering that more than 150 agreements were
signed (MINISTERIO PUBLICO FEDERAL, 2023). In addition, regarding regulatory
advances to control and combat corruption, the following laws stand out:

1) Law N°. 8,429/1992: Law of Administrative Improbity, which punishes acts
that violate the principles of public administration, cause damage to public
coffers, or generate illicit enrichment.

2) LawN°. 8,666/1993: Bidding Law, which establishes the legal regime of public
procurement through competition, assuming that this is the best way to pro-
tect the public interest.

3) Law N°.9,613/1998: The law establishing the Brazilian system to combat mo-
ney laundering defines the crime of money laundering, creates the Financial
Activities Control Board (COAF), and defines the administrative responsibi-
lity of a number of people forced to report suspicious financial transactions.
This law was amended by Law N°. 12,683/2012.

4) LawN°.12,527/2011: Law on access to information, which regulates the right
to information within the scope of public administration on the basis of the
principle of publicity, whereby secrecy becomes exceptional, temporary, and
applicable only in the cases provided for by law.

5) Law N°. 12,813/2013: Law on conflicts of interest in the exercise of office
or employment in the Federal Executive Branch and impediments after the
exercise of office or employment.
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6) Law N°. 12,846/2013: Brazilian Anti-Corruption Law, which regulates the
objective, civil and administrative liability of legal entities involved in acts of
corruption, and establishes a whole series of management procedures, a code
of conduct and integrity, an internal communication regulation and training
programs, which must be adopted by said legal entities.

7) Law N°. 12,850/2013: Law that typifies the crime of criminal organization
and regulates several procedural instruments to qualify the criminal inves-
tigation, including, but not limited to, agents’ infiltration, award-winning
collaboration, and access to registration data of telephone companies and the
Treasury.

8) Law N°. 13,260/2016: Law regulating the provisions of paragraph XLIII of
Article 5 of the Federal Constitution, and reformulating the concept of a ter-
rorist organization,amend Laws N°. 7,960 of December 21*,1989 and 12,850
of August 2™, 2013 introducing various provisions for the investigation and
repression of terrorism.

9) Law N°.13,303/2016: Law dealing with the legal situation of publicly traded
companies in the country. This law requires the adoption of codes of conduct
and integrity and objective and meritocratic criteria for the exercise of ma-
nagement positions, sealing partisan political sponsorship for such nomina-
tions, as well as for public positions of trust in the board of directors. It also
establishes submission to a whole range of transparency and risk manage-

ment requirements.

Of the legislative advances pointed out, two procedural instruments should be
highlighted, the award-winning collaboration and international judicial cooperation,
which we believe have been determining factors for the proper progress of investiga-
tions in the course of Operation “Lava Jato”.

Wecannotfailtomentionthe Brazilian Anti-Corruption Law(Law N°.12,846/13).
Although it is the first rule that provides for the administrative and civil liability of
legal entities for the practice of acts against the public administration (national or for-
eign), its introduction into the Brazilian legal system strengthens and complements
the “legal system of defense of morality” (MOREIRA NETO; FREITAS, 2014), which
had already been incorporated: (i) the Law to Combat Administrative Improbity (Law
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N°. 8,429/1992); (ii) the criminal provisions of the Bidding and Administrative Con-
tracts Act; (iii) the Competition Law (Law N°. 12,259/2011); (iv) the so-called Clean Ar-
chive Law (Complementary Law N°. 135/2010); and (v) the types of offences provided
for in the penal code that provides for crimes against the public administration (Art.
312 to 359-H). In this context, in addition to innovating by proposing the tightening
of sanctions on legal entities involved in acts of corruption against the public admin-
istration, the new law establishes, as a mechanism for mitigating sanctions imposed
on companies, compliance/compliance programs and the adoption of administrative
measures agreements of recognition of responsibility.

In this way, the new framework for controlling and combating corruption in-
troduced significant changes in the country’s regulatory structure. These laws are
largely inspired by international premises and initiatives provided for in conventions
and treaties.

6. Challenges and perspectives in controlling
and combating corruption

Corruption, money laundering, security, defense, and organized crime are all complex
problems subject to a competing and fragmented competitive regime, given its inter-
disciplinary nature. Therefore, they require the commitment of people and institu-
tions, the existence of a collaborative governance model capable of reducing the risk of
contradictory decisions, greater legal certainty, and higher levels of regulatory control
and prevention.

Neither organized crime can form and survive, nor do illegal markets thrive if
there is no co-optation of public agents and capital to finance them (Levi, 2009). There
is no doubt that legislative reforms, greater transparency and control, financial mon-
itoring, and systematic data collection and processing are needed. But what really can
make abig difference is to change the level of interaction and cooperation between the
bodies involved.

Chris Ansell and Alison Gash (2008), analyzing 137 cases of collaborative gover-
nance models in public sectors as diverse as health, education, and safety, identified a
number of critical variables that influence the success or failure of different initiatives:
imbalance of power and resources, lack of incentives, historical antagonisms between
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various organizations that have to collaborate, facilitating leadership, institutional
design through protocols and basic rules of cooperation, collaborative processes that
require face-to-face dialogue, building trust, commitment to the process, alignment of
ways to understand the problem and valorization of small and fast victories. Another
important risk factor highlighted by Frederick M. Kaiser (2011) in his report to the
United States Congress is changes in the political and governmental environment.

Among all the elements pointed out in the literature, in the process of effective
change, such as what Brazil is beginning to accomplish at this moment, a strong and ac-
tive facilitating leadership is particularly important to induce the construction of the
desired culture of commitment. In addition to the desire for change, technical compe-
tence, cooperation agreements, and regulations, it emerges as essential to establish a
leadership that can, with regard to the actors involved: (I) generate fear of loss of power;
(I) promote the development of opportunities for strengthening and growth; (III) re-
affirm the communion of purposes and mutual trust; (IV) deter business resistance;
(V) build synergy, consensus and appropriate alignment in decision-making; and (VI)
generate the impetus to pursue a joint vision.

There are other factors that can also contribute to these processes. Thus, for exam-
ple, there are twelve integrated command and control centers distributed throughout
the country, built for the 2014 World Cup. In addition, technological interoperability
between databases has been strengthened, which contributes to consolidating joint ac-
cess to information, knowledge development, and direction in decision-making (e.g.,
the TCU Account Lab and the Brain of the Economic Defense Board of Directors).

Similarly, there are also reference initiatives built on the recognition of complex
problems that require a great cooperative effort and which can assist in the construc-
tion of the Brazilian agenda, the experiences of the European Union (Europol and
Eurojust), the United Nations and the World Bank (STAR) and the United States (Na-
tional Counter Terrorism Center, Stolen Asset Recovery Initiative).

As can be seen, therefore, the new regulatory and institutional strategies have
promoted concrete advances in the control and fight against corruption, especially
regarding transparency, monitoring of the financial system, social control and im-
provement of investigative and repression instruments and mechanisms, recognition

of responsibility agreements and collaborative measures between different agencies.
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7. Conclusion

In the present article, we tried to analyze and demonstrate that the trajectory of insti-
tutional and legislative advances in Brazil is a way of overcoming the social pathology
of corruption, which is directly connected with the expansion of the concept of citi-
zenship. Considering the complexity of the theme, the scope of the study included, at
first, the understanding of the concept of citizenship and its connection with funda-
mental rights from the theory of recognition.

In the wake of this analysis, the theory of recognition helps to understand that cor-
ruption works as a social pathology that prevents the development and realization of
citizenship. This pathology generates a sense of injustice generated, which acts as a cat-
alyst for institutional changes in the sense of expanding the concept of citizenship from
the institutionalization of notable advances in the control and fight against corruption.

However, although laws and public policies have promoted changes and advances
in the prevention and repression of corruption through the creation and improvement
of institutions and legislative rules as set above, considering the Corruption Perception
Index, the social perception still has negative rates due to the enormous economic and
social damage that corruption has generated. Therefore, considering the multi-insti-
tutional framework of anti-corruption system in Brazil, in which several institutions
need tointeract to combat structural corruption, more than preventing and repressing
it, it is necessary to promote a change in the culture of public-private relations in
Brazilian society within institutions and regulation system, because there is no real
change, nor concrete institutional advances, without the realization of citizenship and
the consequent change in the political culture.
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